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Abstract International criminal tribunals established by the UN Security Council in
the 1990s have been widely acclaimed as active participants in the modern system of
dynamic criminal justice. One of their best known achievements is the prosecution of
rape and sexual assaults. The International Criminal Tribunal for the Former Yugoslavia
(ICTY) and the International Criminal Tribunal for Rwanda (ICTR) set an example for
other tribunals to follow. By interpreting a variety of international laws, the community
of international legal professionals has been able to shift the prevailing understanding
of rape and sexual violence away from that of an “unfortunate byproducts of war.” Not
only has the epistemic community of legal professionals been able to end impunity for
these crimes, but case-law of international tribunals has become a basis for subsequent
trials at quasi-international tribunals. Decisions of the tribunals have been instrumental
in drafting the Statute of the International Criminal Court and can be regarded as an
example of the formation of new international norms by means of judicial decisions.

Keywords Development of international law.Roleof international courts and tribunals .

Genocide . Torture . Rape

Introduction

As Hassan Jallow, International Criminal Tribunal for Rwanda (ICTR) Chief Prosecu-
tor, remarks, “the administration of international criminal justice has turned out to be
one of the most remarkable developments in the international arena within the past
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century” (Jallow 2010, p. 272). Detailing elements of crimes, imposing criminal re-
sponsibility on high-profile individuals, and developing such doctrines as “joint criminal
enterprise” are among tribunals’ most notable achievements. All these developments
represent a significant step forward since the post-WWII Nuremberg and Tokyo trials.

Prosecution of rape and sexual violence as torture and genocide is an example
of interplay between international human rights law and international humanitar-
ian law, a much contested topic in the world today (Droege 2007). The question
can be raised as to why limiting the analysis to prosecution of rape as genocide
and torture and not examining it under other provisions of the Statutes such as
persecution, inhumane acts, cruel treatment, etc.1 Observing the way international
tribunals prosecute rape and sexual violence in this way helps to shed light on one
of the ways norms of international human rights law find their way into interna-
tional criminal law. In addition, the prohibition of torture and genocide are
considered nonderogable and thus form core values of a human rights regime.
The way these values are translated into international criminal law shows that
there is currently a tendency toward emphasizing their necessity, ensuring ac-
countability in conflict-torn societies, and strengthening the regime of human
rights protection in both peace and war. Within the domain of international
criminal justice, a number of important questions still have not been addressed
including the failure of the international community to explicitly criminalize
violent actions committed on the grounds of the person’s sexuality, deliberate
transmission of diseases including HIV, and the ambiguity surrounding the defi-
nition of gender in general within the Rome Statute (Hall-Martinez and Bedont
1999). It is important to look at international criminal law developments in order
to evaluate current achievements not only in terms of the actual punishment of
offenders, but also as a way of preventing atrocities which strike at the very core
of human dignity.

History of Rape Studies

Wartime rape and sexual violence have been on the agenda of researchers and policy
makers for more than two decades. The first publications dealing with wartime rape as
a deliberate strategy began circulation in early 1992. A classical book on wartime rape,
written by Alexandra Stiglmayer, has become one of the most frequently cited books on
the matter. Stiglmayer, alongside other contributors to the piece, examined victims’
testimonies in an attempt to demonstrate a link between the crime and the victims’
ethnic origin (Stiglmayer 1994). While this approach was later criticized for being too
narrow of a focus, its impact can be observed not only in academic discourse but also in
media narratives and the practice of the tribunals themselves. Daniela Nadj used this to
demonstrate that gender and ethnicity were intertwined in the sexual violence cases of
the International Criminal Tribunal for the Former Yugoslavia (ICTY). With regard to

1 For an analysis of international criminal justice responses to rape and sexual violence, see: Sexual Violence
and International Criminal Law: An analysis of the ad hoc Tribunal’s Jurisprudence and the International
Criminal Court’s Elements of Crimes. Women’s Initiatives for Gender Justice. September 2005. http://
scholarship.law.wm.edu/cgi/viewcontent.cgi?article=1326&context=facpubs. Accessed 7 November 2013.
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the Kunarac case, she demonstrated how the Trial Chamber attempted to prove that
women were raped because of their ethnic origin and concludes that, “Gender as well as
ethnic identity combine to seemingly deny Muslim women any sense of agency or
choice in their interactions with Serbian soldiers. The implication, moreover, is that a
Bosnian Muslim woman could not have meaningfully consented to any social, much
less sexual interaction with her captors, because her identity as a Muslim in this
situation prevented her from exercising any meaningful choice” (Nadj 2011, p. 656).

The general lack of interest on the part of the international community to prosecute
offenses of a sexual nature is covered very frequently in legal articles. Scholars remark
that not only were these crimes ignored and silenced in the period prior to the
establishment of the ICTYand ICTR in the 1990s, but they also received little attention
from international treaties including the Geneva Conventions and the Additional
Protocols (Askin 2003). Characterization of rape as a violent crime began with the
ICTY and ICTR case-law and was repeated in the subsequent quasi-international
tribunals.

Other literature relates to the writings of the tribunals’ employees, both aca-
demic publications and personal memoirs. One such memoir, written by former
ICTY and ICTR Chief Prosecutors Richard Goldstone (Goldstone 2000) and Carla
Del Ponte (2008), not only attempted to explore complex interrelations between
law and politics but also tried to clarify the difficulties both tribunals encountered
in their work. Various articles by Patricia V. Sellers, a gender advisor to the
prosecutor, merit special attention as she participated directly in the development
of a special strategy by the ICTY to examining crimes of a sexual nature. Sellers
discussed how the Tribunal, which outlined an express prohibition of rape in its
Statute (Article 5g; Rule 96), extended the scope of the crime to include other
types of sexual assaults.

A number of important concerns have been addressed in recent feminist literature on
wartime rape. An example of this is the issue of women perpetrators of violence. This is
especially relevant given that the ICTY and ICTR had two notorious cases of women
charged with genocidal rape. Not only is there a lack of research on women who
commit violent acts, but there are practically no studies dealing with women standing
trial in various international criminal courts. Laura Sjoberg and Caron Gentry give a
powerful account of the trials of Bijana Plavsic, a member of the Presidency of
Republika Srpska, and Pauline Nyiramasuhuko, Minister for the Family and the
Advancement of Women in Rwanda. Their book “Mothers, Monsters Whores:
Women’s Violence in Global Politics” narrates the story of these women’s participation
in sexual genocidal violence (Sjoberg and Gentry 2007, p. 149). They come to the
conclusion that “Descriptions of women who were victims of these conflicts often
obscure their pain, but even descriptions of women as ‘agents’ are often very gendered,
limiting their roles and obscuring their choices” (Sjoberg and Gentry 2007, p. 172).
Researchers also discussed the “war on terror” and construction of the feminine,
namely, how women had been represented in the war on terror (Masters 2009).

There is also literature covering such issues as appropriateness of trials and
their effectiveness (Meernik 2003; Snyder and Vinjamuri 2003) and the idea of
prosecuting government officials (Beigbeder 2002). There is not much research,
however, on the politics behind wartime rape prosecutions in international
criminal tribunals.
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The Epistemic Community of Legal Professionals, Judicial Dialogue, and Norm
Creation

The contribution of international courts and tribunals to the development of international law
can take place either through formation of international customary law (unwritten norms) or
through the process of treaty-making (written norms). In the first case, states might accept
rules developed by the tribunals as binding (Marochkin 2009). Wide acceptance of such
rules can contribute to the development of a new norm of international customary law.
However, as the ICTYand ICTR examples show, tribunals’ case-law becomes the basis of
subsequent elaboration of treaty provisions (Rome Statute) as well as an important basis for
further decisions in other international courts such as in the Special Court for Sierra Leone.2

This shows that we are currently witnessing a process by which judicial decisions start to
play a more important role in international criminal processes and, thus, become a basis for
further cases not only in the same tribunal but also in other institutions including those
created at the national level (Tzanakopoulos and Tams 2013; Njikam 2013). Additionally,
this shows that the tribunals set a certain standard in their determination of rape and sexual
violence as war crimes, crimes against humanity and genocide, and it has become difficult
for other international institutions to ignore this standard.

We argue in this article that this process is part of a more general trend toward
“legalization” of the prohibition of rape and sexual violence. The term “legalization,” as
understood byKenneth Abboth, Robert Keohane, AndrewMoravcsik, Anne-Marie Slaugh-
ter, and Duncan Snidal, involves obligation, precision, and delegation. As the authors argue,
“the strengthening of norms helps explain patterns of compliance and the expansion of
legalized forms into new issue areas” (Goldstein et al. 2001, p. 15). International prosecution
of rape and sexual violence under such new categories as torture and genocide across cases
in different tribunals has been a result of a “norms cascade” (Finnemore and Sikkink 1998),
to which legal professionals working for the tribunals made a significant contribution.

The impact of legal professionals in certain policy areas is not a new phenomenon.
“Judicial dialogue” taking place between national judges of different countries and
between judges of international courts and domestic courts is considered an indispens-
able part of the contemporary world (Ajevski 2011, p. 78). The epistemic community of
legal professionals establishes links not only with their counterparts abroad but also with
representatives of nongovernmental organizations, intergovernmental organizations,
and domestic bureaucracies. It is well known that rape and sexual violence as interna-
tional crimes received practically no attention in the Nuremberg and Tokyo trials and
that interest to these crimes only began in the 1990s. Several reasons for this have been
mentioned in literature ranging from activities of women’s rights’ organizations (Pilch
2003) to the efforts of the epistemic community of legal professionals working for
international tribunals (Nelaeva 2007). We believe that not only was the epistemic
community, being a part of a broader transjudicial network, making prosecution of rape
and sexual violence possible, but that it was also up to the tribunals’ employees to make
such crucial decisions as the choice of the charges in the indictments, elaboration of the
rules of procedure and evidence, and the interpretation of the crimes. Thus, rape and
sexual violence, explicitly prohibited by the statutes as crimes against humanity, were

2 Prosecutor v. Charles Ghankay Taylor. Case No. SCSL 03-01-A. 26 September 2013.
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prosecuted under a number of provisions where they had not been mentioned at all such
as genocide and torture (which involved careful analysis of international human rights
provisions and their applicability to international criminal law).

The concept of an “epistemic community” was introduced by Peter Haas who
referred to “a network of professionals with recognized expertise and competence in
a particular domain and an authoritative claim to policy-relevant knowledge within that
domain or issue-area” (Haas 1992, p. 3). Epistemic policy coordination happens
through the dynamics of uncertainty, interpretation, and institutionalization. It is not
always an easy task to distinguish representatives of an epistemic community from
activists given that they both often belong to a transnational network (or, in other
words, “mixed actor coalitions”) (Khagram et al. 2002).

Haas suggests to look at the epistemic community’s causal beliefs and knowledge
valued by the society since other groups involved in policy-making might not neces-
sarily have them, nor are they expected to possess recognized expertise in a given
domain. It might also be possible to distinguish activists from epistemic communities by
looking at the strategies they employ. An epistemic community does not necessarily aim
to shock or mobilize the public.

While the impact of epistemic communities on the policy-making processes has been
well researched in a number of fields (Haas 1992) and has been widely applied in EU-
related studies (Eriksen and Fossum 2002; Howorth 2004), analyses of the epistemic
communities’ responses to the issue of wartime rape and sexual violence and the impact
of the communities on trials based around these crimes are very scarce.

International Criminal Tribunals’ Assessment of Rape as Torture

Sexual violence as torture was, for the first time, considered in the ICTY case-law.
Since there was no definition of torture in International Humanitarian Law (the
tribunals’ statutes were also not much help in this regard), references were made by
the court to various international human rights instruments.

The ICTY’s discussion of torture illustrates how legal norms are being imported from
other regimes. “The prohibition of torture laid down in international humanitarian law
with regard to situations of armed conflict is reinforced by the body of international treaty
rules on human rights: these rules ban torture both in armed conflict and in time of peace.
In addition, treaties as well as resolutions of international organizations set upmechanisms
designed to ensure that the prohibition is implemented and to prevent resort to torture as
much as possible.”3 Thus, the major starting point for the Court became the UN Torture
Convention, and the definition which it contains was quoted by the ICTY verbatim.4

3 Prosecutor v. Anto Furindzija, Judgment. Case No.: IT-95-17/1-T. 10 December 1998. Para. 143.
4 The 1984 UN Torture Convention defines torture as “any act by which severe pain or suffering, whether
physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third
person information or a confession, punishing him for an act he or a third person has committed or is suspected
of having committed, or intimidating or coercing him or a third person, or for any reason based on
discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with the
consent or acquiescence of a public official or other person acting in an official capacity. It does not include
pain or suffering arising only from, inherent in or incidental to lawful sanctions.” (Article 1). Quoted in ibid,
para. 159.
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Moreover, after reviewing the historical background during the development of this
prohibition, the Court came to the conclusion that it belonged to customary interna-
tional law. They argued that the Geneva Conventions, which outlaw torture, had been
ratified by practically all states. In addition, no state ever claimed that it had the right to
employ torture in the time of armed conflict or expressed opposition to the implemen-
tation of treaty provisions against torture. 5 In international human rights law, the
prohibition of torture is a peremptory norm of jus cogens and imposes obligations erga
omnes upon the states.6

The ICTY went on to emphasize that it was necessary “to identify or spell out some
specific elements that pertain to torture as considered from the specific viewpoint of
international criminal law relating to armed conflicts.”7

The discussion of torture continued in the Kunarac case when the last requirement,
involvement of a public official, led to much controversy. The ICTY boldly stated that,
“Because of the paucity of precedent in the field of international humanitarian law, the
Tribunal has, on many occasions, had recourse to instruments and practices developed
in the field of human rights law. Because of their resemblance, in terms of goals, values
and terminology, such recourse is generally a welcome and needed assistance to
determine the content of customary international law in the field of humanitarian law.
With regard to certain of its aspects, international humanitarian law can be said to have
fused with human rights law.”8 However, the aims of these two bodies of international
law were different. International human rights law sought to protect citizens from state-
sponsored violence, while international humanitarian law wanted to place restraints on
the conduct of warfare and tried to diminish the effects of warfare on the victims
(Prosecutor v. Kunarac, para. 470 i). Therefore, in the context of international human-
itarian law, “the presence of a state official or any other authority-wielding person in the
torture process is not necessary for the offense to be regarded as torture” (Prosecutor v.
Kunarac, para. 496). Instead, the official status of the perpetrator might become an
aggravating factor when it comes to sentencing, “because the official illegitimately used
and abused a power which was conferred upon him or her for legitimate purposes”
(Prosecutor v. Kunarac, para. 494).

5 Ibid, para. 138.
6 Ibid, paras. 151–153.
7 Ibid, para. 162. The definition was modified to include the following: “[Torture] consists of the infliction, by
act or omission, of severe pain or suffering, whether physical or mental;

(i) This act or omission must be intentional;
(ii) It must aim at obtaining information or a confession, or at punishing, intimidating,

humiliating or coercing the victim or a third person, or at discriminating, on any
ground, against the victim or a third person;

(iii) It must be linked to an armed conflict; and
(iv) At least one of the persons involved must be a public official or must at

any rate act in non-private capacity, e.g. as a de facto organ of a State or any other
authority-wielding entity.” Ibid, para. 162. The last two requirements are
jurisdictional.

8 Prosecutor v. Kunarac, Kovac and Vukovic, Case No. IT-96-23&23/1, Judgment. 21 February 2001
[hereinafter Foca Trial Judgment]. Para. 467.
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A critical element of the crime is the presence of a prohibited purpose. 9 “The
prohibited purpose must simply be part of the motivation behind the conduct and need
not be the predominating or sole purpose.”10 For instance, if the accused raped their
victim out of sexual desire, this does not mean they had no intention of obtaining
information from said victim.11

Rapes and sexual assaults as torture were charged in the ICTY under Article 2,
“grave breaches”; Article 3, “war crimes”; and Article 5, “crimes against humanity.”
The prosecution of rape under an explicit prohibition (under the “crimes against
humanity” provisions in the Statutes) was not without problems, however, especially
when it came to the definition and elements of crime (Ajevski 2011, pp. 106–110). It
comes as no surprise then that the tribunals struggled with the interpretation of rape as
torture.

One of the cases where rape was considered torture was Čelebići,12 when one of the
accused, Delić, was charged under Articles 2 (b) and 3. In its lengthy discussion of
what the crime’s definition entailed, the ICTY looked at the ICTR case-law (the
definition proposed in the Akayesu decision) and the international human rights
instruments (Inter-American Commission on Human Rights, European Court of Hu-
man Rights and United Nations Special Rapporteur on Torture, and United Nations
Special Rapporteur on Contemporary Forms of Slavery, Systematic Rape, Sexual
Slavery and Slavery-like Practices during Armed Conflict) (Čelebići, para 478–497).
Relying on these human rights instruments, especially on the 1992 Report by the
Special Rapporteur on Torture, it was presented to the Commission on Human Rights
where he stressed that rape and sexual assault against women in detention were “a
particularly ignominious violation of the inherent dignity and the right to physical
integrity of the human being” (Čelebići, para 491). The Trial Chamber concluded “the
rape of any person to be a despicable act which strikes at the very core of human
dignity and physical integrity” (Čelebići, para 495). It also stated that, in addition to the
physical trauma, psychological and social consequences of rape were to be borne in
mind (Čelebići, para 493).

In Čelebići, the Trial Chamber found that Delić attempted to intimidate the victim
into giving information about her husband and to punish her for her husband’s actions.
He also aimed toward creating an atmosphere of fear and powerlessness. Moreover, the
victim was raped because she was a woman (which qualifies as a “prohibited pur-
pose”). The Court heavily relied on the report of the United Nations Special Rapporteur

9 The ICTY used the language of the UN Torture Convention when discussing customary status of the
prohibition. The issue of “prohibited purpose” is viewed differently in the European Court of Human Rights.
In the jurisprudence of the ECHR, it was stressed that, “The question whether the purpose of the treatment was
to humiliate or debase the victim is a further factor to be taken into account, but the absence of any such
purpose cannot conclusively rule out a violation of Article 3”, Van Der Ven v. the Netherlands, (Application
no. 50901/99), para. 48, Judgment. http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-58041.
Accessed April 5, 2013.
10 Prosecutor v. Delalic, et al., Case No. IT-96-21. Judgment. 16 November 1998. [Herein after Čelebići Trial
Judgment]. Para. 470.
11 Prosecutor v. Kunarac, Kovac, Vukovic, Case No. IT-96-23&23/1, Judgment at para. 118 (June 12, 2002)
[Foca Appeals Judgment], para. 153: “even if the perpetrator’s motivation is entirely sexual, it does not follow
that the perpetrator does not have the intent to commit an act of torture or that his conduct does not cause
severe pain or suffering.”
12 Čelebići Trial Judgment.
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on Contemporary Forms of Slavery, Systematic Rape, Sexual Slavery and Slavery-like
Practices during Armed Conflict in which it was stressed that, “in many cases the
discrimination prong of the definition of torture in the Torture Convention provides an
additional basis for prosecuting rape and sexual violence as torture” (Čelebići, para
493). The ICTY stressed that not only did the accused try to intimidate the victim to
obtain information about the whereabouts of her husband, but also the violence
inflicted upon her (namely rape) was due to the fact that she was a woman, which
“represents a form of discrimination which constitutes a prohibited purpose for the
offence of torture” (Čelebići, para 491).

Since there was no generally accepted “check list” of offenses which could be
considered torture in international law, the ICTY looked again at the UN Special
Rapporteur on Torture in order to establish what acts might qualify as such. In regards
to this, it was stated that torture might include threats to torture, kill or rape relatives,
mutilate body parts, force the victim to watch an acquaintance being raped, etc. 13

Reliance on human rights instruments became an integral part of the discussion.14 Rape
as torture was examined in light of the circumstances, including inter alia, such
conditions of detention as: “the Trial Chamber takes into consideration the extraordi-
nary vulnerability of the victims and the fact that they were held imprisoned in a facility
in which violence against detainees was the rule, not the exception.”15

The widely publicized Kunarac case (Foca trial) also involved the discussion of a
discriminatory intent: “The treatment reserved by Dragoljub Kunarac for his victims
was motivated by their being Muslims, as is evidenced by the occasions when the
accused told women, that they would give birth to Serb babies, or that they should
‘enjoy being fucked by a Serb.’”16 An important question might be asked as to why the
ICTY chose not to bring charges of genocide. This could be explained either by the
inability to demonstrate the genocidal state of mind of the perpetrator or by particular
policy choices when it comes to indictments (Mettraux 2005). Another concern, voiced
by Michelle Jarvis (ICTY, Senior Legal Advisor to the Prosecutor and a Senior Appeals
Counsel), was that despite achievements in the field of gender justice, the danger after
Kunarac was “having completed such a symbolically important prosecution, sexual
violence will disappear as an investigative priority, particularly in cases where there is
no suggestion of a ‘rape camp’ scenario. Indeed, even in some of the cases involving
camps that were the focus of intensive media reporting on systematic rape, the
prosecution has not adduced as much evidence of sexual violence as might have been
expected” (Jarvis 2003, p. 180).

Rape and Sexual Violence as Genocide

Marianne Wade remarks that, “In the 60 years since the Convention on the Prevention
and Punishment of the Crime of Genocide 194 <…> was adopted, we have come a
long way. An International Criminal Court (ICC) exists with jurisdiction to hear cases

13 Prosecutor v. Kvočka et al, Case No. IT-98-30/1, Judgment. 2 November 2001.
14 See ibid, paras. 141–151.
15 Ibid, para. 561.
16 Foca Trial Judgement, para. 654.
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in more than 100 jurisdictions and ad hoc tribunals have ensured convictions follow
atrocities (Wade 2009).”

Much has been written on the question of genocide in the case-law of the UN ad hoc
tribunals (Aksar 2003; Winterdyk 2009). Even if genocide was pronounced a jus
cogens norm entailing obligations erga omnes already in the 1950s,17 actual prosecu-
tion of the crime is a recent phenomenon. In one well-known ICTR case, Prosecutor v.
Jean-Paul Akayesu, genocide was interpreted as to include rape. It is not the purpose of
this article to retell the facts of the case18 or to evaluate the pitfalls of the tribunals
prosecution of rape as genocide in other cases, but to point out the interesting way
judges have interpreted international human rights provisions so that they would be
useful in international criminal trials.

It can be observed that, initially, the indictment against the accused did not contain
rape charges. Partly due to efforts of international human rights activists (such as New
York-based International Women’s Human Rights Law Clinic and the Center for
Constitutional Rights as well as other organizations) who criticized this omission in
their widely publicized amicus curiae brief,19 and partly due to the efforts of the female
judge from South Africa, Navanethem Pillay, amendments to the indictment were made
(Odio-Benito 2005).

Witnesses testified that sexual violence was widespread during the conflict. Victims
were subjected to gang rapes, rape with foreign objects, forced prostitution, forced
miscarriage, and other forms of sexual violence.20

The main source for the ICTR, in the absence of relevant provisions elsewhere,
became the UN Genocide Convention of 1948 including its travaux préparatoires. It
was decided that the actus reus of the crime comprised offenses enumerated in Article 2
of the Statute, which repeated the language of the 1948 Genocide Convention.21 The
mens rea of the crime, which makes the crime especially difficult to prove, is a specific
intent to wholly or partly destroy a national, ethnical, racial, or religious group. By this
definition, genocide can be considered a narrower category of a crime against human-
ity, with the specific intent to destroy being a distinct feature.22 “This element renders

17 ICJ Advisory Opinion Concerning Reservations to the Genocide Convention (1951). At 23. Available at
http://www.icj-cij.org/docket/index.php?sum=276&code=ppcg&p1=3&p2=4&case=12&k=90&p3=5.
Accessed April 5, 2013.
18 Prosecutor v. Jean-Paul Akayesu, Case No. ICTR-96-4-T, 2 September 1998.
19 Amicus Brief Respecting Amendment of the Indictment and Supplementation of the Evidence to Ensure the
Prosecution of Rape and Other Sexual Violence Within the Competence of the Tribunal, para. 12. http://www.
iccwomen.org/publications/briefs/docs/Prosecutor_v_Akayesu_ICTR.pdf, Accessed 24 January 2013.
20 Prosecutor v. Jean-Paul Akayesu, para. 437, para. 735.
21 1948 Genocide Convention, Article II: “…any of the following acts committed with intent to destroy, in
whole or in part, a national, ethnical, racial or religious group, as such:

(a) killing members of the group;
(b) causing serious bodily harm or mental harm to members of the group;
(c) deliberately inflicting on the group conditions of life calculated to bring about its physical destruction

in whole or in part;
(d) imposing measures intended to prevent births within the group;
(e) forcibly transferring children of the group to another group.”// http://www.icrc.org/ihl.nsf/full/357?

OpenDocument. Accessed April 5, 2013.
22 The obvious distinction is that crimes against humanity apply to all persons irrespective of their belonging
to a specific group.
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genocide a specific intent crime (dolus specialis) and differentiates it from other
offenses of mass destruction and extermination” (Bantekas and Nash 2003, p. 360).

The ICTR stressed that rape and other forms of sexual violence “constitute genocide
in the same way as any other act as long as they were committed with the specific intent
to destroy, in whole or in part, a particular group, targeted as such…Sexual violence
was an integral part of the process of destruction, specifically targeting Tutsi women
and specifically contributing to their destruction and to the destruction of the Tutsi
group as a whole.” 23 “This sexualized representation of ethnic identity graphically
illustrates that Tutsi women were subjected to sexual violence because they were Tutsi.
Sexual violence was a step in the process of destruction of the Tutsi group—destruction
of the spirit, of the will to live, and of life itself.”24

In determining what acts could constitute “serious bodily harm,” the ICTR empha-
sized that acts of sexual violence and rape could be classified as such. The crimes were
thus defined as “harm that seriously injures the health, causes disfigurement or causes
any serious injury to the external, internal organs or senses.”25 As far as mental harm is
concerned, it was noted that it was not essential to link physical and mental suffering
since the latter was not necessarily the result of the former. Countering this, it was
declared that “the inflicting of strong fear or terror, intimidation or threat may amount to
serious mental harm”.26

The Chamber in Akayesu also observed that measures intended to prevent births
within the group may be physical, but can also be mental. For instance, rape can be a
measure intended to prevent births when the person who had been raped refuses
subsequently to reproduce in the same way that members of a group can be led,
through threats or trauma, not to procreate. In Prosecutor v. Musema, the Chamber
enumerated the measures that could lead to preventing births within a group. Such
measures included sexual mutilation, forced sterilization, forced birth control, forced
separation of males and females, and prohibition of marriages.27 All of these methods,
which seek to impose the enemy’s ethnicity on the children born out of rape, could fall
within the crime of genocide.28

23 Prosecutor v. Jean-Paul Akayesu, paras. 733–734. See also, Prosecutor v. Niyitegeka, Case No. ICTR-96-
14-T, Judgment and Sentence (May 16, 2003). Para. 416.
24 Ibid, para. 732.
25 Prosecutor v. Kayishema and Ruzindana, Case No. ICTR-95-1-T, Judgement and Sentence (May 21, 1999),
para. 109. See also, Prosecutor v. Kajelijeli, Case No. ICTR-98-44A-T, Judgement and Sentence (December 1,
2003), para. 815: “Trial Chambers of the Tribunal have held that what is ‘bodily’ or ‘mental’ harm should be
determined on a case-by-case basis. They have held that ‘serious bodily harm’ does not necessarily have to be
permanent or irremediable and that it included non-mortal acts of sexual violence, rape, mutilations and
interrogations combined with beatings and/or threats of death.” See also, Prosecutor v. Stakic. Case No. IT-97-
24-T. July 31, 2003. Para. 516.
26 Prosecutor v. Kayishema and Ruzindana,Case No. ICTR-95-1-T, Judgement and Sentence (May 21, 1999).
Para. 110.
27 Prosecutor v. Musema, Case No. ICTR-96-13, Judgement and Sentence (Jan. 27, 2000). Para. 158.
28 Prosecutor v. Akayesu: Imposing measures intended to prevent births within the group (paragraph d): 507.
For purposes of interpreting Article 2(2)(d) of the Statute, the Chamber holds that the measures intended to
prevent births within the group, should be construed as sexual mutilation, the practice of sterilization, forced
birth control, separation of the sexes and prohibition of marriages. In patriarchal societies, where membership
of a group is determined by the identity of the father, an example of a measure intended to prevent births
within a group is the case where, during rape, a woman of the said group is deliberately impregnated by a man
of another group, with the intent to have her give birth to a child who will consequently not belong to its
mother's group. For a more detailed discussion of the case, see, for instance, Askin (2003, 2005).
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Thus, the Tribunals, after interpreting their Statutes and other sources of
international humanitarian law where relevant provisions were outdated, vague
or entirely absent, managed to fill in the gaps by using a variety of other sources.
Such material included international human rights treaties, soft law: conclusions of
various human rights bodies, and domestic and international case-law of various
judicial bodies.

Formation of New Legal Norms: Tribunals as Lawmakers

Not only is there now a tendency in modern international law to regulate aspects of
human activity previously outside its boundaries or within exclusive competences of
the states, but there are a growing number of norms which came into existence as a
result of judicial decisions. These are traditionally considered “a subsidiary means for
the determination of rules of law rather than as an actual source of law” (Shaw 2008)
within the meaning of Article 38 (1) of the ICJ Statute.

Several new ways of norm creation have been the focus of scholarly attention in
recent years. Among these are lawmaking within national courts, international organi-
zations (Alvarez 2005), and international and internationalized courts and tribunals
(Njikam 2013). In example, researchers have pointed out that international courts and
arbitral bodies have had an increasingly important role to play in settling territorial
disputes. A very diverse range of cases, from Nicaragua and Colombia struggling over
the islands of Providencia, San Andres, and Santa Catalina, to disputes involving
Namibia and Botswana, Indonesia and Malaysia, and Qatar and Bahrain have been
brought before the ICJ (Simmons 2002, p. 830).

As Anne-Marie Slaughter remarks, there may be several ways of how transjudicial
networks can influence policy-making. One of the ways is “cross-fertilization,” mean-
ing there would be meetings among the tribunals’ employees 29 and that tribunals’
employees would frequently move from one institution to another.30 By making sure
that tribunals’ case-law is taken into account by other bodies (such as quasi-
international institutions and domestic courts), the judges and other tribunals’ em-
ployees make sure that decisions made in each case generate more widespread inter-
national norms (Slaughter 2004). This not only creates convergence and helps to
improve compliance, in Slaughter’s terms, but also contributes to the development of
international law more generally.

A popular opinion is that it would be appropriate to expand Slaughter’s concept of a
“transjudicial network” in the context of international prosecution of wartime rape and
sexual violence since the dialogue within the network not only goes through both
international and domestic judges’ meetings and exchange of ideas, but involves other
active participants as well, such as OTP.

29 See the documentary «Sexual Violence and the Triumph of Justice». ICTY. Available http://www.youtube.
com/watch?v=HZ4EM6iiq0k. Accessed April 29, 2014.
30 See, for example, the biography of Judge Odio-Benito (ICC): http://www.icc-cpi.int/en_menus/icc/
structure%20of%20the%20court/chambers/the%20judges/Pages/judge%20elizabeth%20odio%20benito.aspx,
Prosecutor Hollis (Sierra Leone Special Court): http://www.sc-sl.org/ABOUT/CourtOrganization/Prosecution/
tabid/90/Default.aspx, Also important is the fact that the ICTYand the ICTR shared the same Chief Prosecutor
until 2003.
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Due to the growing number of actors taking part in international relations, ranging
from intergovernmental and nongovernmental organizations to business lobbies and
multinationals, traditional ways of lawmaking, such as treaties and customs, have been
increasingly supplemented by alternative ways which are often much speedier and
more appropriate to tackle urgent issues (Shelton 2009). International and quasi-
international tribunals have become vastly prevalent as important norm-creating insti-
tutions which significantly enlarged the list of international crimes that entail individual
criminal responsibility (Danner 2006). While the discussion of lawmaking in a “tradi-
tional” versus “nontraditional” way is beyond the scope of this article (see Ajevski
2011), it is important to note that contributions of the tribunals to the development of
international law are a widely accepted fact, and the discussion of their case-law now
forms a significant part of international law textbooks and academic articles.

These developments have a significant impact not only on international legal
processes, but also on the political redefinition of the role of the states in international
law and relations. Crimes qualified by these institutions as “international” may be
prosecuted not only internationally by special tribunals or the International Criminal
Court, but also by courts having no jurisdiction to try these crimes on the basis of
universal jurisdiction. These offenses find their way into the domestic laws of states
and, additionally, impose obligations on states to investigate and prosecute these crimes
and/or extradite suspects (Schabas 2009). The growing influence of international
human rights law on international criminal law is also raising difficult questions of
immunity in international law (Gadirov 2007).

Conclusion

One of the most widely acclaimed developments of the UN ad hoc tribunals has been
the prosecution of rape and sexual assaults under a number different statutes including
those where such crimes were not explicitly included. Not only did the tribunals
develop a definition for, and a description of the elements of, the crimes, but they
established that rape and sexual violence were no less serious than murder and could
fall under the categories of torture and genocide. The ICTYand ICTR case-law became
the basis for subsequent decisions within quasi-international tribunals and for detailed
provisions of the International Criminal Court (ICC) Statute. Its analysis is important
not only because “international criminal justice is here to stay” (Jallow 2010, p. 272),
but also because we are witnessing a process by which norms stipulated in judicial
decisions, and are applicable to concrete parties in the dispute, find their way into
international treaties and are often interpreted as part of international customary law. In
addition, the ICC is coming up with a coherent gender strategy that would encompass
not only the prosecution of rape, but many other forms of violence, taking into account
challenges faced by the ad hoc tribunals as well as the quasi-international initiatives that
followed.31

31 For an excellent overview of the specifics of rape and sexual violence prosecutions and the necessity to
develop a gender strategy, see “Gender Strategy is not a Luxury for International Courts”. A Keynote Address
by Patricia V. Sellers, Former Legal Advisor for Gender and Trial Attorney at the International Criminal
Tribunal for the Former Yugoslavia (ICTY). http://www.wcl.american.edu/journal/genderlaw/17/2sellers.pdf.
Accessed 5 April 2013.
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Ad hoc tribunals have both assisted in the development of international criminal law
and, most notably, in the field of prosecuting sexual offenses. Despite numerous
obstacles that both tribunals faced while treating rape and sexual violence, their case-
law became the basis for further elaboration of such crimes in the ICC Statute. “The
fact that the [ICC] Statute is progressive with regard to women’s issues is in no small
measure due to the struggle of civil society and the women’s human rights movement,
including in the Rome negotiations. Furthermore, by the time the delegates convened in
Rome to draft the Statute, they had the benefit of drawing on the jurisprudence that the
ICTY and the ICTR had developed as regards the substantive elements of gender and
sex crimes, as well as on the Tribunals’ experience in the investigation, prosecution and
adjudication of such crimes” (Booth 2003, p. 166).

Quasi-international initiatives, in particular the one in Sierra Leone, built up on the
ICTY and ICTR. Therefore, individual cases which have little precedential value have
become the basis of creating new norms of international law. Also, “soft laws,”
including resolutions adopted by international organizations, court decisions, and
conclusions of conferences, make a contribution to the creation of legal norms in a
more expedient manner. By way of judicial interpretation, human rights norms
concerning torture and genocide have been understood as comprising rape and other
forms of sexual assaults.

All of this is important not only to understand how certain crimes are interpreted and
how legal gaps are filled, but also to understand the changes taking place in contem-
porary international law. According to Marjan Ajevski, “a precedent-based system is
beginning to emerge with the potential of a stare decisis doctrine. The contours of this
system would look something like this: the ad hoc and the hybrid tribunals will act as
lower bench courts, setting the majority of the precedents regarding international
criminal law with the ICC Appeals chamber at the top and the final arbitrator on the
issue of the applicable law” (Ajevski 2011, p. 202).

Examining this process of cross-referencing by international criminal courts and
tribunals is also important to understanding exactly how the international community is
moving “beyond anarchy” (Lake 2001). The world of international criminal courts is
becoming more diverse and complex, and the interaction between international and
national bodies already seems to be an integral part of post-conflict reconstruction.32

Not only have tribunals become quite independent from the states which created them
and part of a general democratization process, but have also become a powerful tool to
influence domestic change (Stojanovic 2009). When looking at the “legalization” of
world politics, it is important to examine not only when and why states choose
legalized arrangements and how those legalized arrangements constrain states’ behav-
ior, but also how the arrangements co-exist and mutually reinforce each other. When
the ICTYand the ICTR were created, no one would have envisaged that their decisions
would not only contain detailed elaboration of sexual crimes (bearing in mind that
international criminal law as such existed in a rudimentary form at best), but also lead
to the qualification of these crimes under categories where they were not listed and
involve the question of the necessity to comply with existing human rights standards.

Since the process of creating new international and national courts dealing with
international crimes, and their developments under the auspices of the International

32 On the relationship between the ICTY and War Crimes Chamber in Bosnia, see Orentlicher (2010).
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Criminal Court, seems unstoppable,33 understanding the way they interpret interna-
tional humanitarian law and international human rights law, as well as case-law of the
existing international and national bodies, can shed light on the complex processes
within the “transjudicial networks that are part of the new world order”34 and more
general trends in the development of gender-conscious strategies within international
judicial institutions.

Funding The authors received no financial support for the research, authorship, and/or publication of this
article.
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